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AHHOTaNUsA: B JAHHOH CTaThbe pacCMaTPUBAETCS UCTOPHS BOZHUKHOBEHUS ITPUHIIUIIA
N00pPOCOBECTHOCTU B TpaKJAaHCKOM IpaBe. Ompenensercs CyIIHOCTh W 3HAYEHHUE
100pPOCOBECTHOCTH B TpaxkaaHckoM oOopote. IIpemnaraercs perieHue mpoOsieMsl,
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PROBLEMS OF UNDERSTANDING THE PRINCIPLE OF CONSISTENCY
IN THEORY AND IN PRACTICE
Annotation: this article repeats the history of the emergence of bad faith in civil law.
The essence and meaning of conscientiousness in civil circulation is determined. A
solution to the problem related to the interpretation of the protection of good faith is
proposed.
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B ocHoBe oTHOIIEHUH, perynupyembix ['paxpaHckux kojekcom PO, mexar
0a30BbIC MPUHIIUIIBI, KOTOPBIE MPEAOTIPEACISIIOT COIePKAHUE KaXIOTO HHCTUTYTa B
rpaXxJaHcKkoM Tmpase. [log mnpuHOMIAMM TPAKAAHCKOTO IpaBa IMOHUMAKOTCA
OCHOBHBIE  HayaJla  OTpacid  IpaBa, KOTOPbIE  ONPENEIAIT  CYIIHOCTb
MPaBOOTHOIICHUH W 00pa3yloT GyHAaAMEHT caMoil oTpaciu mpaBa. K OCHOBHBIM
OPUHLMIIAM  TPAXIJAHCKOTO  IpaBa  OTHOCSATCA:  PABEHCTBO  YYACTHUKOB
PaBOOTHOIICHHUM, HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH, CBO0OOJa JI0rOBOpAa,
HEJIOMyCTUMOCTh ~ BMEIIaTeIbCTBA B  YacCTHBIE  JieJa, OeCHpensiTCTBEHHOE
OCYIIECTBJICHUE TPAXKITAHCKUX MPaAB, 3aMPET 3JI0YyNOTPEOICHUs PaBOM, 0OeCTIeueHHe
BOCCTAHOBJICHUSI HApYLIEHHBIX MpaB U uX cyaeOoHou 3amwuThl (cT. 1 'K PD) [1].
Crour 3amMeTUTh, YTO MPUHIUN JOOPOCOBECTHOCTH SBJIACTCS OJHUM U3
OCHOBOIIOJIATalOIINX Hayall TPAKJIAHCKOTO 3aKOHOAATENbCTBA. JIaHHBIA NMPUHLMUII B
IUBUJIUCTUYECKON JIOKTPUHE SBJISIETCS JIUCKYCCHOHHBIM, TaK KakK CYIIECTBYIOT
pasHoIIacus B IOHUMAaHUU €TI0 CYIIHOCTHU U COAEPKAHUM.

O6patuMcs K HCTOPUM BO3HMKHOBEHUS MPHUHIMIA JOOPOCOBECTHOCTU B
rpaXXJaHCKOM TpaBe. BriepBble yMOMHWHAHUE AAHHOTO MPUHIUMIIA MOXHO YBUIETH B
Pycckoit IlpaBge. B nmaHHOM cBOje 3aKOHOB TPUHIMI JTOOPOCOBECTHOCTU
paccMaTpUBaeTCsl CKOpEE, B paMKax YroJIOBHOTO MpaBa, Tak, HAIPUMEP, B CiIydae
€CIM yCTaHABJIMBAJIOCh, YTO JHUIO JOOPOCOBECTHO BIIAJICET BEIIbIO, TO €ro
0CBOOOX1a]T OT OOBUHEHHUS B XHIIeHuH [12, c. 61].

Croutr ymoMsSIHYTb, YTO TMOHATHE JAOOPOCOBECTHOCTH HCIOJB3YETCS B
Cob6opHom Yrnoxxkenuu 1649 r. B jaHHOM HOPMaTHBHO-TIPABOBOM aKT€ MCIOJIb3YETCS
MOHATHE «JTO0OpPON BOJM», KOTOpOE OJIM3KO IO CMBICIY K COBPEMEHHOMY MOHSITHIO
n00pocoBeCTHOCTH. JlaHHOE TOHSTHE OBLJIO YCTAHOBJIICHO IO OTHOIIEHUIO K
BO3MOYKHOCTH OCIIAPUBAHUS 3aKIIOUYECHUS CHEIKH, a CMBICI W IIOCIEICTBUSA
MIPUMEHEHUS «100pOil BOJIM» ObLIM CXOXHU C COBpeMEeHHBIMHU [12, c. 63].

[To3ke JnaHHBIA TPUHLUI Hailel cBoe oTpaxeHne B CBOJe 3aKOHOB
Poccuiickoit umnepun 1900 roma, rae paccMaTpUBAIMCH BOIPOCHI TOJIKOBAHUS

CIEJIKU, CBSI3aHHBIE C JIOOPOM COBECTHIO, & HE C €€ JICHCTBUTEIBHOCTHIO. Takxke
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MOHATHE JTOOPOCOBECTHOCTH BCTPEUYAETCS B COBETCKOM  3aKOHOJATENbCTBE,
Harpumep, B 'K PCOCP 1922 r. u 'K PCOCP 1964 r. Ha 1aHHOM HCTOpHYECKOM
Mepuojie MOHATHE AOOPOCOBECTHOCTH MPUMEHSIIOCH K WHCTUTYTY BUHIUKAIIUU B
KauecTBE 3alUThl JOOpOcOoBeCTHOrO puodperaresiss. CTOUT OTMETUTh, YTO MPUHIIUIL
J00POCOBECTHOCTH JI0 3aKPEIJICHHS] €r0 B COBPEMEHHOM 3aKOHOAATEIHCTBE MPOIIEN
JOCTATOYHO JJIUTEIbHBIN IyTh CTAHOBJICHUS.

B coBpeMeHHOE pOCCHUIICKOE 3aKOHOAATENHCTBO MPHUHIMI J0OPOCOBECTHOCTH
onu1 BBenEH 1 maprta 2013 roga denepanbubiM 3akoHoM OT 30.12.2012 [3]. JlanHbIit
npuHuun 3akperieH B . 3 U 4 cr. 1 'K P®. Croutr oTMeTuth, 4TO MPUHLHI
100pPOCOBECTHOCTH CYILIECTBOBAJ HA MTPAKTUKE 10 OPUIMATBHOTO 3aKPEIJICHUS B II. 3
u 4 cr. 1 'K PO, Ho B cyneOHOl mpakTUKe ero MpuMeHsuiu He yacto. [Ipu stom
TOJKOBAaHUE JAHHOTO MpuHIUIA 3akperuieHo B ¢T. 10 'K P®, B koTopoil mponucaHbl
MPEJIEIIbl OCYIIECTBICHUS TPAKIAHCKUX ITpaB. 3aMeTUM, 4TO enié MmHorue cratbu ['K
P® pernmamentupytor nobpocoectHocTh (cT. 53, 234, 302, 602 u ap.), HO
onpenenenuss noopocosectHocTd B 'K P® tak u He 3akperieHo. Takxke nmpuHUUIT
no00pocoBecTHOCTU 10 BHeceHus u3MeHeHuil B 'K P® BcTpeudancs B HEKOTOPBIX
denepanibHbIX 3akoHax. Hampumep, B deaepanbHoM 3akoHe «OO0 aKIMOHEPHBIX
obmectBax» [2]. To ectb B COBPEMEHHOM 3aKOHOJATEILCTBE TEPMHH
«JI00POCOBECTHOCTHY» MOXKHO BCTpeTuTh He Tonbko B 'K P®, HO um B Apyrux
HOPMAaTUBHO-TIPABOBBIX akTax P®, HO HECMOTpPsS HAa AaKTUBHOE HCIOJIb30BAHUE
JAHHOTO TEPMHHA B 3aKOHOAATEICTBE W 3aKPEIUICHUS €ro Kak MpUHIUIIA
IPaXIaHCKOTO MpaBa, TOYHOTO OMPEAEIICHUS TaK 1 HE BBISIBJICHO.

OnHako crout OTMETUTH, uTO B IlocTtanoBnenuu IInenyma BepxoBHoro Cyna
P® ot 23.06.2015 B 1. 1 mpuBOAUTCS TOJKOBAHWE AaHHOTO npuHIumna. [loscusercs,
yto cornacHo M. 3 c¢r. 1 'K P® yyacTHHKM MpH UCHOTHEHUHM CBOMX O0s3aTENbCTB
JOJIKHBI JIEMCTBOBATh JAOOPOCOBECTHO. Takke 3aKkpersieHo, 4TO MpU OICHUBAHUU
JICUCTBUN CTOPOH KakK JIOOPOCOBECTHBIC WM HETOOPOCOBECTHBIC, CIEAYET UCXOIUTh
W3 TIOBEJICHMS, OXHUIAEMOIro OT JIIOOOTO YYacTHHKA TpakJaHCKOro 000poTa,

YUYUTHIBAIOIIETO MPaBa U 3aKOHHBIE HHTEPECHI APYTOl CTOPOHBI, COJICUCTBYIOLIETO €i
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B TOM YHCIE B MOJYy4YeHHH HeoO0xoaumoil uHdpopmanmu. OTpaxxeHbl ciydyad, B
KOTOPBIX  TOBEICHHWE OJHOW W3 CTOPOHBI MOXET OBITh  YCTAaHOBJICHO
HEJOOPOCOBECTHBIM, TaK)Ke TPOMUCAHBI MEPHI, MPUMEHSEMBl TPU TMPU3HAHUH
HEJI00POCOBECTHOT'O MOBECHUS OJIHOM U3 cTOpoHHI [5]. Takum oOpazom, BepxoBHbIit
Cyn PO, nan ToskoBaHWE MPUHIHUITY 10OPOCOBECTHOCTH, HO TIPU 3TOM HE CY3HWJI €ro
NOHUMAHHE, OCTAaBISAA CyIbsIM Ha MPAKTUKE BO3MOKHOCTb CAMHUM OIPEACISATH B
Ka)KJIOM KOHKPETHOM cClly4dae MOBEICHUE CyOBheKTa Ipa)kJIaHCKOTO IpaBa SIBISETCA
T0OPOCOBECTHBIM WMJIU HET.

Baxxnocte BBeneHus npuHiuna godpocoBectHoctd B 'K PO  moxHO
OOBSICHUTh TOSIBICHUEM HOBBIX TEHACHIMN pa3BUTHUS B oOmIiecTBe. Bo-NepBbix,
MH(OpPMAIIMOHHBIE TEXHOJOTUU TOJYYUIIM OOJBIIOE PACHpPOCTPAHEHHE, BO-BTOPBIX,
MPOU30IILIAa JIEMOKpATU3alMs OOIIECTBEHHBIX OTHOIICHHM, TO3TOMY YEJOBEK
Moay4yusl 0oJiee IMIUPOKYIO CTENEHb CBOOOJBI MJiA pealu3alldd CBOMX IIpaB H
uHtepecoB [8, c¢. 165]. CoOTBETCTBEHHO, BHJAOU3MEHUINUCH BO3MOXHOCTH
3JI0ynoTpeOJieHUs] TpaBaMUd B COBPEMEHHBIX pealusiX, IMOAITOMY B OOIIECTBE
MOSIBWJIACh MOTPEOHOCTh K YKPEIJIEHUIO HPABCTBEHHBIX OTHOILICHUM MEXIY
Y4aCTHUKaMHU MPABOOTHOUIECHUH.

[IpuHuun g0OpPOCOBECTHOCTH JCMCTBYeT TOrJa, KOrJa HOPMBI IpaBa
MIEPECTAIOT JCHUCTBOBATh B COOTBETCTBUM C LEJISIMH NPAaBOOTHOLICHWH, HO B
3aKOHOJIATEJILCTBE HE 3aKpeIUIeHbl CHUTYyalluM, KOTOpbIE TPEOYIOT NPUMEHEHHUS
JAHHOTO MPUHLMNA JJISI pa3pelieHus] CIOPHBIX cuTyaruid. COOTBETCTBEHHO, CYAbA,
MpU BBIHECEHUU PEIICHHUS HAa OCHOBE MPHUHIMMNA JOOPOCOBECTHOCTH, OOSI3aH €ro
apryMEHTHPOBATh U cociaTthes Ha CT. | ['K PO.

N3y4uB UCTOPUIO TOSIBJICHUSI MMPUHIIUIIA TOOPOCOBECTHOCTH M 3HAYEHUE €r0 B
COBPEMEHHOM 3aKOHOJIaTEJILCTBE, OOPATUMCS K pa3HbIM MHEHHSIM YUYEHBIX, KOTOPBIC
OOBSICHSIFOT CYIIHOCTh MPUHIIMIA JOOPOCOBECTHOCTU B IPaKAaHCKOM IMpaBe U Jal0T
oTpeJieieHIe TEPMUHY «T0OPOCOBECTHOCTDY.

C. CapOamr yTBep)kJIaeT, YTO MPUHLUN JOOPOCOBECTHOCTH HMEET OOJIbIIIe

3HaUYeHUE ISl 00s513aTEILCTBEHHOIO NpaBa. YUEHBIM NMPUAEPKUBACTCS MHEHHSI, YTO
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TpeboBaHHe JOOPOCOBECTHOIO MOBEACHUS JAET BO3MOXKHOCTH Pa3pelINTh HEKYIO
CUTYaIlMIO MpH OOHAPYKEHUU HECIPaBEIJIMBOTO, KOT/a OTCYTCTBYET KOHKpETHas
Hopma [11, c. 24]. To ecTb B ciydae, €CiM CyObEKT Ipa)kJaHCKOTO MpaBa HE 3HAET
KAaKyl0 KOHKPETHO HOPMY HApyIIWJI €r0 KOHTPAreHT, HO OYEBUJIHO MOHUMAET, YTO
€ro mpaBa HapyLIEHbl W OH, HampuUMep, HECeT YOBITKH, TO TAKOH CYOBEKT MOXKET
oOpaTUThCSA B CyH JIUIIbL HA OCHOBAaHWU HEAOOPOCOBECTHOIO MOBEICHUS APYTOro
muna.  Takum  oOpaszom, C. CapOamr cyuTaeT, 4YTO CHOPaBEUIMBOCTh U
100pPOCOBECTHOCTh O CBOEMY COJIEP>KAHHUIO PaBHBI, HO C JIAHHBIM YTBEPKIECHUEM
COTJIALLIAIOTCSA JAJIEKO HE BCE YUEHBIE.

Hueunuct U.b. HoBulikuii To’ke paccMaTpuBall IPUHIUI JOOPOCOBECTHOCTH U
B3aMMOCBS3U JO0OPOCOBECTHOCTH CO CIPABEIIMBOCTBIO B I'pa)KIaHCKOM Ipase. [lpu
3TOM YY€HBIA YTBEpXKIaeT, YTO JOOPOCOBECTHOCTh HE COBMAJAeT C ujaeel
cupaBeyBoctd. M.b. HoBuukuii mosaraer, 4To MNpPUHIUO JTOOPOCOBECTHOCTU
HY)KHO pacCMaTpuBaTh KaK HPABCTBEHHO-3TUYECKUM  IPUHIMUII, KOTOPBIU
IIPUMEHSIETCS TTPU TOJIKOBAHUHU YK€ CYLIECTBYIOIIUX WJIA HOBBIX HOPM M YUHUTHIBAET
HOPMBI MOPAJIX ¥ HPAaBCTBEHHOCTH [10, c. 65]. MoxHO caenaTe BbIBOA, uTO Ay M.
b. HoBuiikoro npuHuum J00pOCOBECTHOCTh — 3TO HPABCTBEHHAs! KaTErOpHsi, KOTOpast
JOJKHA PEryjJupoBaTh OTHOILUEHUS MEXIYy CyObeKTaMu OOJblle HE C IPaBOBOM
CTOPOHBI, @ CO CTOPOHBI YBAXKEHUSA APYT APYTY, MOPAJIbHBIX IIPABUIL.

Crout ormeruth, yto mno3unus E.B. bormanoBa odeHb cXo0ka ¢ MHEHUEM
N.b. HoBunikoro, Tak Kak OH IMOHUMAET MO JOOPOCOBECTHOCTBIO COBOKYITHOCTH
NpEJICTaBICHU O HPaBCTBEHHBIX HOpPMax, KOTOPBIX 00s3aHAa NPUIEPKUBATHCS
YYaCTHUKM NpaBOOTHOLICHUN [7, ¢. 13]. MoxXHO caenaTh BBIBOJ, YTO B HayKe
CYLIECTBYIOT CXOXKME€ TOYKH 3PEHHUs MO JAHHOMY BOIPOCY, HO CYHIECTBYIOT COBCEM
VHbIE MHEHMUSL.

Obpatumcst k mno3uumu M.M. ArapkoBa, KOTOpBI YTBEpXKIAeT, UTO
I0OPOCOBECTHOCTh CTPOMTCS Ha JOBEPUHU, KOTOpPOE JOKHO OBITh MEXIY
YYaCTHUKAMHU MIPABOOTHOLICHUN MO OTHOLIECHUIO ApYT K Apyry. [Io MHEHHIO yUy€HOTO,

IIPUHIIUII )106pOCOBCCTHOCTI/I 0003HavaeT HCOOMMYIICHUC IMPAMOI'0 HJIIM KOCBCHHOI'O
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obmaHa, a Tak)Ke HCIIOJb30BaHKe 3a0yKICHUS WK HenmoHuMaHus [6, c. 32]. Takum

o0pa3zom, no3uniusi ArapkoBa HECKOIbKO OTJIMYAETCS OT MHEHHUS APYTUX YUEHBIX, TaK

KaKk OH pacCMaTpUBAeT MPUHLHUI JOOPOCOBECTHOCTH MUMEHHO B HAJWYUU JIOBEpUS

MEXy KOHTpareHTaMu U OTCYTCTBHUH 3710yNOTPEOICHHS TPABOM B OTHOIICHUSIX.

Paccmorpum  Muenne T.B. HoBukoBoW, KOTOpOE  OTIMYAETCS  OT
pPacCMOTpPEHHBIX HaMu Bbilllie. HOBUKOBa yTBepKAaeT, 4To JOOPOCOBECTHOCTh UMEET
JIBa CMBbIC/Ia: CYOBEKTHUBHBII M OOBEKTUBHBI. B CyOBEKTHBHOM CMBICIE
T0OpOCOBECTHOCTh — O3TO 3HAaHWE O 4YeM-Tu00, B OOBEKTUBHOM — 3TO
noOpomnopsigouHocts [9, c¢. 23]. A mox A00pomopsAOYHOCTHIO TMOHUMAETCA
COBOKYITHOCTh JOCTOMHBIX B OOIIIECTBE HOPM U MpaBUJ MOBeACHUS. Takum oOpaszom,
HoBukoBa cuurtaer, 4YTO T10J JIOOPOCOBECTHOCTHIO HE CTOUT IIOHUMATh
CIIPaBEJIMBOCTh M PAa3yMHOCTh, YTO MOJHOCTBHIO MPOTUBOPEYUT MHEHUSIM YUEHBIX,
PAaCCMOTPEHHBIX paHee.

PaccmoTpeB  pa3Hble TOYKM 3pE€HHS YYEHBIX, MBI CUHATAEM, 4YTO
T0OpOCOBECTHOCTh HEOOXOJIMMO MOHUMATh, KaK HPABCTBEHHO-3THUUECKUN MPUHIIHII.
B ocHOBe 1aHHOTO MPUHIIKIIA JISKAT MBICITH, UJEH, TpaBUJia MOBEICHHS, OCHOBAHHbIC
Ha HPABCTBEHHBIX YCTOSX.

N3yuuB 3aKOHOAATENBCTBO, CyI€OHYIO MPAKTUKY U MHEHUS YUEHBIX B 00JIaCTH
IPpaXXIaHCKOTO IIpaBa, MOYKHO CHIEJIaTh BBIBO/I, UTO B IUBWJIMCTUYECKON JTOKTPHUHE J0
KOHIIa HE OIMpejesieHa CYIIHOCTh MPHUHIIMIA JOOPOCOBECTHOCTH B T'PAKIAHCKOM
MpaBe, HO JAHHBIM NPUHIMUN SIBISETCS YHUBEPCAIBHBIM M BaXKHBIM TMPUHIIUIIOM
POCCHICKOrO ITpaBa.

[lo HamieMy MHEHMIO, 3aKOHOJATEIBCTBO HYXKAACTCS B JOMOJHUTEIHHOM
Pa3bACHEHUH MPUHLHUIIA JOOPOCOBECTHOCTH, OJIHAKO CTPOTO€ 3aKpEIJICHUE JAHHOTO
MPUHITUMIIA, BO3MOXKHO, M He Tpedyercs, TaKk Kak B KaXJOW CHUTYyaIlllH
T00pPOCOBECTHOCTh TMPOSIBISIETCS M TOHUMAETCsl IMO-pPa3HOMY, COOTBETCTBEHHO,
pelIeHre Bompoca 0 J0OOPOCOBECTHOM U HETOOPOCOBECTHOM MOBEICHUHM OCTAETCS Ha
cynebHoe ycmotrpenue. Bo3moxkno, BepxoBHomy Cyny P® crout paccmorperh

YaCTHBIC CUTYAllUU IIPpU IPUMCHCHUHA IMIPHUHIIMUIIA )106pOCOBeCTHOCTI/I, HO ITpX 5TOM HE

266



S%J BOITPOCHI POCCUMCKOW IOCTULIMK
ﬁ BBITTYCK Ne 22
HCKJII0YaTh pyrue TOJIKOBAHMSL. Benn [IPaBOOTHOLICHUSA MEHSIOTCS,
COOTBETCTBEHHO, JOOPOCOBECTHOCTh M €€ IIOHUMaHuhe B OOIIECTBE TOXKE
A3MEHSIOTCA, MOJXTOMY 3aKOHOJATEILCTBO HE HYXXIAETCSI B TOYHOM U CTPOIOM

3aKPCINNICHUN JAHHOT'O IIPHUHIIUIIA.
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